NEVADA SPECIFICS REGARDING
MEDIATION

Whilethe attached artid e from Fair$hareisa useful background piece on mediation,
those participating in mediation in Southern Nevada should be aware of several
important distinctions that apply here.

The ONLY subjects of court-ordered mediaion in Las Vegas (through the
court’s “Family Mediation Center,” or FMC) relate to child custody and
visitation. The mediators will NOT discuss child support, alimony, or other
financial issues.

Thereare privatemediatorsin Las Vegasfor childrelated issues, and/or other
Issuesin acase.

Typicaly, the attorneys do NOT participate in mediation through FMC; the
clients go in aone with the mediator. Attorneys may participate in private
mediation if the parties agree to it. The best way of obtaining an acceptable
result isto know your options, and what you want, before you go in. We can
assist you in determining the possibilities before you go to mediation.

Normally, mediation through FMC is CLOSED mediation, so that whatis said
in mediation should be held in confidence. Still, you should not disclose
anything you do not want repeated later in litigation.

You are NOT required to sign anything in mediation, and have aright to go
over adraft of any mediation agreement with your attorney BEFORE signing
it, which isusually agood idea.

Aswith anything elsein the litigation process, if you do not understand some
aspect of mediation, please ask.

“FREQUENTLY ASKED QUESTIONS REGARDING MEDIATION”

What is mediation?

Mediationisanon-adversarid processdesigned to help peopleresolve conflicts. It isfacilitated by
a neutral third party trained in conflict resolution. In mediation, the decisions and agreements are
reached by the participants, not an outside party.



What kinds of conflict get resolved in mediation?

Oneof thefirst uses of mediation in thiscountry wasin thefield of |abor law; employers and unions
used mediation to help resolve conflicts over contracts. A little more than ten years ago divorcing
couplesstarted to use mediation to settleissuesabout custody, divisionof property, financial support
and alimony. The use of mediation in the area of divorce has grown dramatically. Mediation can be
used to help resolve many conflicts and disputes occurring within intimate rel ationships. Examples
include afamily business involved in long-term planning, a group of doctors who have a practice
that isbreaking up, or agroup of siblingswho can’t decidehow to provide carefor an elderly parent.

Why do we need to know about mediation?

Times are changing. M any divorcing couples are looking for alternative ways to resolve issues
related to divorce. Newspapers, legal journals and mental health publications are increasingly
focusing on inadequaciesin the court system and the needfor alternatives. Many states have passed
legislation making mediation mandatory or permissive, as afirst step in certain areas of family law
litigation. In 1993, the American Br Association formed a new committee on alternative dispute
resolution. The interest and response of members has been overwhelming. Mediation is not going
to go away.

Ismediation like the court process?

No. Mediationisverydifferent from the court process. When people use the court sygemtoresolve
legal issues that are involved in an adversarial process. The adversarid system is pramised on the
philosophy that one side is right and the other side is wrong. Even though we now have no-fault
divorce in many states, the end goal of adivorce action isto win. For many people, the adversarial
processpromotesanimosityand isemotionally draining. Inthose cases, few peopleleavefeelinglike
winners.

Mediation is future-focused and needs-based. The goal is to arrive at a settlement that is fair to
everybody and to do it through a process that is fair. People who use mediation to resolve their
disputesmakeafundamenta commitment to work cooperatively, to mutually exchangeinformation,
to pick common experts and, ultimately, to hel p each other understand information, to pick common
experts, and, ultimately, to help each other do whatever is possible to meet the short and long term
needs of the participants and their families. Some say it isa“win-win” system, but that is probably
alittlesimplisticsincefew peoplefeel likewinnerswhen their most intimate rel ationshipsfall apart.

Why are people searching for alternative waysto resolve their legal issues?

Thereisn’t just one reason. Some people don’t have the emotiona staminafor lengthy negotiations
and court fights. Certain clients feel strongly about retaining theright to make thar own decisions,
rather than having decisions about their future made by outsidethird parties such asjudges. In select
situations, clients believe they can avoid the devastating costs that can accompany complex and
highly adversarial matrimonial litigation. Some parentstrust that mediationisaprocessthat can keep
their ongoing mutual role as parents on constructive and productive course. Other couplesjust have
ajaded view of thetraditional court system, and think they can reach better results some other way.

Isbeing in mediation like being in therapy?
No. Although onejob of the mediator isto help the participants hear and understand each other, the
primary focus on mediation is not to help people recondle their marriages or decide whether to



separate. The decision that adivorce will occur is generally made before peoplebegin mediation.
Mediation is not designed to help the participants learn more about their individual psychological
issues, or how these issues may have gotten played out during their marriage. Mediation does help
people reach fair agreements by providing a forum for empathic listening, the re-framing of
conflicts, and specific planning.

What kind of things do peopledo in mediation?

Mediationisvery task-forced. A divordng couplegathersinformation about their current economic
situation and assessestheir future needs and the needs of their children. Thesetasksincludeworking
on comprehensive budgets, making lists of assets and debts, sharing documentswith each other to
support the economic overview that is prepared, figuring out what kind of emergency money is
needed for the future, understanding the educational needs of the children, trying to see what is
availablefor retirement, etc. It isonly after all of thisinformation is gathered that peopleactually
make final decisions about how to divide property and work out support, although they may make
decisions along the way regarding immediate concerns.

As people work on these tasks, the mediator helps them explain things to each other and listen to
each other. When acoupleisstrugglingto resolve adifficult issue, the medator helpsthem generate
other opti ons. In doing thiswork, the participants change some of their communication patterns and
develop more empahy, allowing each person to strive for overall fairness.

Don’t people sometimes disagr ee about what fairnessreally means?

If people didn’'t have disagreements and didn’'t have conflicts they fdt unable to resolve, they
probably wouldn’t be in mediation. Often, however, the conflicts have come about because people
have made different assumptions, they havefelt too vulnerableto listento each other, and they have
not had help finding creative solutions. When real information becomes the focus, and when they
help each other figure out their life needs and get some support to find workable resolutions, their
perceptions of fairness often become quite similar.

Isit truethat divorcing couples always end up with joint custody?

No. couplesreach agreements about many different kindsof parenting plans. In meditation, theissue
of custody is generally re-framed as a workabl e parenting plan that meets the needs of the children
and the parents. Parents figure out how on-going life decisions (everyday decisions and larger
decisions) will be made for the children, and what kind of living arrangements will be in place.
Sometimes one parent makes most decisions and other times decision making is shared. Sometimes
the children live primarily with one parent, and other times the parent work out shared living
schedules. What is true is that many parents who work cooperaively in mediation often receive a
lot of support and information about how to keep working cooperatively in post-divorce parenting.
Can you give an example of a mediated solution to property distribution that might be
different from what generally happensin court?

Let’suse areal estate example from an actual mediation (with the facts changed a little to protect
the parties). Often courts award certain parcels of real estate to each party, or order abuy out of real
estate by one side, or real estate is sold and the money is divided. Courts generally would not
structure areal estate partnership to follow a divorce so acouple could keep real estate in their
family. In one situation, the couple owned athree million dollar country retreat they wanted to keep



for their children and grandchildren. If that couple had gone to court, one sde or the other would
have been pushed to agree to a sale. There would have been fights about value. In mediation, the
couple s mutual desire to keep the land was heard and addressed. The couple got support to keep
working cooperatively. They worked out ongoing joint ownership and use of the land as well as
agreementsregarding future maintenance and upkeep. They also negotiated the terms of atrug for
the children so the land remained a family venture.

This outcome was probably different from a litigation-based solution. Sometimes a mediated
decisionisvery similar to adecision acourt might make. In those situations, however, acouplewho
has used mediation often feels more satisfied because they have had the freedom to explore many
options and make the decision themsel ves.

What kinds of people act as mediators and what kind of training do they have?

Peoplewith arange of backgrounds have been trained to work as mediators. Many are atorneys or
therapists; others, such as financial planners, have also entered the field. Mog mediators have a
professional degreein arelevant discipline, such asalaw or mental health, priorto their training as
amediator. Mediationtraining generally includes several content areas, mediatorsneed baselinelegal
knowledge about local statutes and practices. Mediators dso need to have some knowledge of the
interpersonal process and the psychology of conflict. A third areainvolves knowledge of conflict
resol ution theory and the development of skills designed to help resolvedisputes.
Somemediatorswork alone; otherswork inteams. A team approach particularly when the mediators
comefromdifferent professional disciplines, often allowsfor moreflexibility and abroader resource
base.

Mediation, like many other professional fields in their early stages, is not yet regulated through
licensure. Nevertheless, some states have passed laws setting minimum educational and training
requirements for mediators.

Are mediatorsregulated by any particular ethical standards?

Any mediator who hasbeen trained and is actively working in the field should subscribe to some s
of ethical guidelines. Asmediationisnot alicensed profession states do not have abody that passes
ethical rules. However, most professional organizations for mediators must adhere in order to be
members.

Aretethingsthat happen in mediation confidential?

Thisvariesfrom stateto state. Generally, theissue of confidentiality isgoverned by ethical rulesand
guidelines. Few states have statutes providing a privilege for communications between mediators
and their clients. Most mediators ask clients to sign agreements that contain a confidentiality
provision, and also a provision that says neither party will try to ever make the mediator testify in
court. In Allegheny County, Pennsylvania, for example, judgesin the family court have anal ogized
mediation to settlement discuss ons, and haveindicated they will not permitmediatorstotestify. The
stateof Virginiahasaprivilege statute for mediation and it is currently being challengedin the court
system.

If people arein mediation, they must not need attorneys. Isthat right?
Attorney still ave a very important role to play when people are in mediation. Informaion and a
comparable knowledge base are tools that empower each person; the development of self-



empowerment is critical to the mediation process. It is not the mediator’sjob to givelegal advice.
In divorce mediation, most mediator's strongly support each person having independent legal
counsel to provide that person with a complete overview of the law and to be available for advice
and consultation outside the mediation process. If complicated issues come up, such as business
valuation issues, or issueswherethelaw isnot very clear, themediator may ask the attorney stojoin
the couple as part of a session. This lets the attorneys hear, first hand, what is happening, and
provides an opportunity for theattorney’s input.

Arethe agreementsreached in mediation binding?

Some mediators may conduct their practices 0 that the agreements are binding. In some
jurisdictions, courts mandate mediation for someissues related to the divorce; those processes may
result in court orders. But most of the time when people go to mediation voluntarily, the document
drafted is a Memorandum of Understanding and it specifically states it is not a legally binding
document. Usually, the terms of the Memorandum only become legally binding after they are
reviewed by the attorneys, and then either adopted or transposed into a separate document. The step
that makes the Memarandum binding is handled by legal counsel for the parties.

Do people end up spending more money sincethey still need attor neys?

Peoplewho are engaged in conflict spend the greats amount of money when decisions are made by
judges after extended trials. In the traditional process, even if issues do not get to trial, the cost of
resolution can be very high if the parties and/or the attorneys are not willing to turn over financial
information, when they fight about values, and when they can’t cooperate about interim matte's.
Under these circumstances mediation costs | ess.

However, mediation may not cost less than awell-negotiated agreement by two attorney’ swho are
committed in helping their clients settle cases. Of course, the clients also have to be committed to
settlement and be willing to cooperate.

M ediation does not generally cost more eventhough each party alsohas an attorney. Therole of the
attorney is very different. They don't negotiate or litigate. They consult, advise, and finalize
agreementsas adjuncts to a cooperative process; thus, their cost is contained, athough their roleis
still very important.

How long does mediation take? Isit faster than going to court?

Whether conflicts are resolved in the court process or in mediation, some of the timing depends on
the participants. Mediation isnot necessarily ashort process. For example, it takesalittle longer for
peoplewho haven't physically separaed beforethey start mediation, or for coupleswhoare recently
separated. Sometimesthe length of timeisrelated to the complexity of the economic picture and the
timefor one person to understand money issues, or time for one parent to understand certain issues
related to the children. Mediation sessions can be hard, psychologically, and at times, one person or
the other needs alonger break between meetings.

It isnot best to choose mediation because it isfaster, just like its not best to choose mediation with
the hope it will be alot cheaper. The time it takes varies from situation to situation.

I s mediation the best option for everyone going through a divorce or other conflict?
Mediationisachoice. It isachoice that works well with many people; it may not be the best choice
for others. There ae some people who find it too painful to sit through meetings with a spouse.



Some people don’'t feel strong enough to negotiate. It can be difficult for people in early stages of
addiction recovery to work in mediation, as there may be too many habitual patternsthat interfere.
For others, just having space away from one’s spouse may be important.

It"s not harmful for most couples to attend orientation sessions with a medator to learn something
the process. The orientation and perhaps afew sessions can help a couple and the mediator make a
reasonabl eassessment asto how useful the processwill be. There are somesituations, such asthose
involving ahistory of domestic violence, when even an orientation session and afew meetings may
not be advisable.

Should a per son who has been a victim of domestic violence ever be in mediation?

That’ sadifficult question. Some who work in thefield of domestic violence believe that the power
imbal ancein the rel ationshi pbetween the couple is so one sided that mediation can only be harmful
to someone who das been battered. Tha is probably too absoluteto betrue. On the ather hand, some
mediatorsthink itisn’t aproblem at all, and suggest that areally good mediator can aways protect
and empower the significantly less powerful spouse. That is simplistic and also not true.

One important role of the mediator is to understand the dynamics of power in relationships, and to
use her or his skill, over time, to help a couple slowly adjust to those power dynamics. Power
dynamicsare complex. Clearly, when one spouse (usually thewife) has been the victim of physical
beatings, injury, psychological abuse, financial control and isolation, it may be absurd to imagine
that she can work cooperatively with the person who has perpetraed that violence against her. She
may be to weary to talk about anything at that point. There are many subtle and less subtle power
differencesin most relationships. Isonewho hasnever had financial control less employed than one
who has suffered bodily injury? It often depends on the people.

Cases involving domestic violence must be approached carefully. Good mediators have training
about these issues and should have their own practi ce guidelines about how to deal withcurrent and
previous occasions of domestic violence. In a number of situations, mediators may fed it is not
possible to proceed with a safe and fair process given the presence of domestic violence issues. It
isachallengefor mediatorsto be able to take a clear position about the unacceptability of the abuse
of power and the use of violence, and to effectively help empower one person, while maintaining
neutrality in the overall mediation process. To do this, mediators must understand violence and
control, be able to addressthem directly with the participants and be sel f-refl ective enough to know
their own power issues, theses capabilities allow medators to createa safe environment.

M aybesomepeoplearejust toovulnerabletobein mediation. That’ swhat someattor neyssay.
Isit true?

Someare. When domestic violence, addiction, recovery, and other i ssuesarepresent, mediators must
be cautious. Its also true that there is no system that fully protects everybody. Sadly, the traditional
legal system can’'t seem to do it either. Many people don’t have the emotional strength to even let
their attorneys fight for them. One party no litigation is often able to transfer assets or conceal
money. Somepeople lieto their attorneysand to judges. If one party has accessto move money, that
party can often outspend the other, impacting the result. Unfortunatdy, too often, the vulnerable
party is not protected outside of mediation. In mediation, at least the process strives for faimess,
strives to balance power, and creates a forum designed to help people work out complex issues.

I sthereadifferencebetween mediation that isvoluntary and mediation that iscourt-or dered?



When people freely choose mediation, and freely make acommitment to work cooperatively with
each other, the process works best. That doesn’t mean that court-directed mediation can’t work.
When disputesand conflictshave persisted for sometime, people may become so entrenched intheir
positionsthat they never imagine being ableto work out sol utionstogether. Sometimeswhen parties
aretold they must go to amediator, and they sit down for thefirst time, they find that, with the help
of the mediator, they are alde to begin to frame issues differently and develop answers.

Isn’t mediation a wasteif all theissuesdon’t get resolved?

Evenif all of theissues don’t get resolved in mediation, the mediation process can help resolve at
least someissues, or help peopl e decide on another processto end he conflict. It can help the parties
and the attorneys begin to get on a more cooperative path.

For instance, it may be that parentscan work out custody, child support and property division, but
they can’ t reach an agreement about alimony. Thismay occur becauseareal differencein perception
exists about what the law says. It may be that the last issue will have to be resolved through a
negotiation often works better because the clients have become accustomed to cooperating and they
just need dlightly different help to make one decision.

Do peoplelosetheir legal rightsif they mediate?

Legal rights are not endangered if people enter voluntary mediation. Asthe mediation process may
take sometime, it isimportant to be aware of legal deadlines, and atend to them on an interim basis
through interimdecisions. Again, most agreementsreached in mediation arenotlegally binding. The
involvement of attorneys can be quite active.

How can someone find out mor e about mediation?

Talk to trained mediators in your area. Contact local mediation organizations, the American Bar
Association, the Academy of Family Mediators, the Society for Professional sin Dispute Resolution
or the Association of Family and Conciliation Courts. Check for mediation training programslisted
in many legal publications.
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